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OFFICE OF THE ATTORNEY GENERAL. OF TEXAS
AUSTIN

Honorable Lee Brady
Bankipng Commissicner
Austin, Texas

Deer Kr. Bredy:

questing the opi
The imaterial pe

distriot. and both Sgate and
1nveat1ng in these bonds, and

000 issud\of bonde euthorized by the Board of Direstors of the
Brazos Distrioct and which are secured by &nd psyadle out of
the State texes granted to the distriet by the law oresting
BEeIe.

gur opinion is requested on the following four
questions:

HO GOMMUNICATION 1S TO BE CONSTRUED AS A DEPARTMENTAL OPINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FIRST ABGISTANT
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l. "Is aeid distriot a municipal ocorpora-
tion or a distriet created for sochool or any
other state or local purpose, within the excep~
tion to Article 554 of the Fenal Code of Texas,
as amended?"

£. "Does this district have the sovereign
power of taxatiocn, or power of taxation derived
frex the sovereign, including the incidental
power tc compel payment?”

3. "Ins the 3tate of Texas liadble on these
bond s?"

4. "Ape bonds issued by asald distriet with-
in the loan limit provided under Seotion 5136,
C. S+« R. B.7"

e s8hall answer the questions in the order abeve
set out.

Kelative to your first question, Article 554 of the
Penel Code of Texas, &s amenled, Vernon's Annotated Civil
S¢atutes, reads, in part, as follows:

"No incorporated dapk or trust ocmpany,
ohertered under the laws of this State, shall
loen ite money dirsctly or indirectly or permit
any individusl, private corporation, compeny or
firm, to beccme, at any time, indebted or lisbdle
to it in & sum exceeding twenty-five per cent
(25%) or*ifs‘cap%taligtzckhactuallytgzédtén anﬂd
surplus . rovided, however, 8 Wor
'cof- ration' or eny other word or term &8 hereln-
above used, shall pot be teken to inoludé or O
Tofer Lo & municipel corporation, oou%ﬁx T any
dlstrict oreated __%m' sﬁf.ooI or sny other State or
Yoocal public gurgoue.“

¥e think there ocap be no question but that the obli-
gor on & municipal bond ie & debtor in the sense contemplated
by the ebove quoted artiole, and that, therefore, in the ab-
sence of the proviso underscored in the above quoted Aet, the
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restriction thereof would epply to tae purchese c¢f munief-~
pal bonde &8s en investment by any bank so chartered. It
seoma clear that the above undersocored proviso removes the
restriotion and would pernmit of unlimited investment in
sunieipal bonds; provided, of ocourse, that the issuing poli-
tiocel subdivision coxes within the meaning of the phrase
*"municipal corporation, county or sny district created for
school or any other State or local public purpose”. The
Brazos River Conservation and Reolamation Distriot was
creeted by an Act of the Second Called 3essjon, Forty-first
Legislature, compiled as Chapter 13 - Section £ thereof read-
ing, in part, &s follows:

"The Brazos River Conservation and Reclama-
tion District 1s orsated as = governmental agenoy,
e municipelity, body politic eand corporate, vested
with al)l the euthority as suoh under the Constitu-
tion and lawas of the State; it shall have and be
recognized to exeroise all ¢f the powers of suech
governmental agency and body politic and corporats,
a8 are expresaly suthorized by the provisions of
the Constitution, Seotion 859 of Article 18 * * *;
and shall have and be reoccgnized to exercise all
the rights and powsers of &n independent government-
el agenocy, munieipality, body politio and corporate,
to formulate any and ell plans deemed essential to
the operation cf the d4istriaet * * *=,

We think that Section 1 of this Agt, hereinafter
quoted, will sufficiently attest to the faot that sald dis-
triet is organized for a State purpcse, Section 1, reads,
in part, #s follows: ‘

"It velng deolared by eonatitutional pro-
vision the policy of the 3State of Texas to pro-
vide for the conservetion and development of sll
the natural resouroes of the State ™ * * and the
preservetion and sonservation of all such natural
resources, are each and all hereby declared poliey
rights and duties which may be effected through
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the oreation within the 3tate or the division of
the State into such number of conservation end
reclemation distriots a3 may be determined to be
essent jal to the accomplishment of the purposes

of the policy expressed in the Constitution of the
State * * * and functicns as mry be conferred by
law, there is hereby created the Brazog River Con-
servation and Reclamstion Distriot.”

In the case of Brazos River Conservation and Reclama-
tion Distriet va, KeCraw, 91 S. W. (24) 65, the Supreme Court
in an exhsustive opinion upheld the welidity of the Agt creat-
ing the district, 8s well as the dbonds isgsued pursuant thereto,
whioh bonds are sescured by & pledge of State taxesz donated by
suoh Aot. Ipn referring to the origin and purpose of this type
district, ths Supreme Court said that it was hasjely a publie
enterprise, created by the Legislature for the general govern-
mentel purpose of effectuating the objest of the oconservation
apendment to the Constitution.

We, thersfore, coneclude, in answer to your first ques-
tien; that the Brazos River Distriet ig e "district created for
* * ¥ State public purpose” within the exception to Artisle 554
of the Fenal Code of Texas, as amended.

Answering your second queation, we advise that im our
opinion the power of taxation has been conferred upon the Brazos
River Conservation apd Reclamation Cistrict, end that such power
includes the ineidental power to compel payment of such taxes.
However, a8 will be noted from a reading of the Aot oreating the
district, the power to levy taxes oannot be exercised uatil such
proposition shell have been submitted to the qualified property
taxpaying votsrs of the distriet apnd approved by a majJority of
suoh slectors voting thereon. Section 10 of the Act creating
the distriet, resda s follows:

- azo8 River Conservation snd Reolamation i '@ -
Distrf%% Eialg not be suthorized to issue bonds, nor
inour eny form of continuing obligetion or indebted-
ness for purposes of effecting improvements compre~
hended in the plan of orgenizetion and administretlon
of the district, nor incur eny indedtedness in the
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form of e continuing charge upon lands or pro-
perties within the distrliot unless such proposi-
tion shell have beon submitted to the qualified
property taxpaying voters of the diatrict and
epproved by a majority of such electors voting
theregn.”

Seation 4 of Chapter 19 of the Agts of the Regular
Session, Forty-fourth legislature, smending Section 9 of
Chapter 13 of the Second Called Session of the Forty-first
Legislature, reads, ia part, es follows:

"This district shaell have the power to pro-
vide 2nd zmmintein improvements for the common
benefit of said district as e whole, subjeat
only in appropriete csases to the constitutionsl
and stetutory provisions concerning a2 vote by
the qualiflied electors cf the diamtriet™.

¥e think thet from a reading of the foregoilng it must de con-
¢luded thet the Legislature has conferred upon the 4l striet
the power of taxatlon, sublect, of course, to the approval
thereof by a ma=jority of the qualified electors voting at an
eleotlcn orlled for that purposs, and that such power of tax-
ation ingcludes the incidsntal power to compel the payment of
taxes levied.

In reply to your third question, we advise thazt it
should be argwered irc the nezative, In the Brezos River Con-
servation and Reclametion Distriot case, supra, the guestion
was raised that the Agt cresting the distriet coanstituted an
ettenmpt to suthorize the Board of the district to oreate a
debt in behelf of the Slate, or lend the eredlt of the State
in vioclation ©f the iphlblitory provisions of Sectlons 49 and
80 of Artlole 3 cf the Constitution. The Supreme Court stated
tersoly —

"Xo debt on the part cf the 3tate is to be
ereated, nor is the State credit lomned for that
purpose. Thege questions ares foreclosed in the
opinion of this court in the oceae¢ of £ty of Aran~
sas Tass ve, Keeling, 247 5. #. 818.,"
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With reference to the fourth question, above juoted,
we conclude that to snswer same would place us in the posi-
tion of advising &8s to the law governicg Metlonal Benking
Assoclations, wnich is beyornd our proper sphere. Therefore,
we 40 not answer the quesetion.

Trusticg thet the foregoling 1s satisfactory, we are

Very truly yours
ATTCYREY GENLKRAL CF TEXAS

Clarence Z., Crowe
~8gistant

CECws APPROVEDDEC 18, 1940
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